December 4, 2024

United States Senate
Washington, DC 20005

Dear Senator:

The 70 undersigned organizations urge the Senate to defend its institutional role under the
Constitution in the staffing of a new administration. We strongly oppose the use of recess
appointments to preemptively bypass the need for Senate confirmation of those whom President-
elect Trump selects to carry out his agenda.

The framers of the Constitution included the requirement of Senate “Advice and Consent” for
high-ranking officers for a reason: The requirement can protect our freedom, just as the Bill of
Rights does, by providing an indispensable check on presidential power. Specifically, it impedes
the ability of a president to place dangerously unqualified or unsuitable individuals in positions
of power.

Donald Trump will not be the first president in history to want to get his nominees confirmed
quickly at the start of his administration. Indeed, every president wants that. Yet every other
president has accepted that he is not a king. Every other president has abided by the
constitutional role of the Senate. And no other Senate has accepted, or would have accepted, a
demand that they give their power away.

The confirmation process can be time-consuming. Senators need time to effectively vet those to
whom we entrust great power.

Whether it’s the attorney general, a national security official, or a federal judge, the American
people should know about the people who are nominated to fill these positions. Nominees submit
detailed questionnaires to the Senate, which are made public. They are subject to background
investigations, and the findings are shared with senators on the relevant committees. The
nominees appear under oath before a Senate committee and answer questions about their records,
their qualifications, and their plans once they take office. This process provides crucial data that
helps the Senate and the American people evaluate nominees’ fitness for the important positions
to which they are nominated.

None of that would happen with recess appointments. The American people would be kept in the
dark.

And it is the American people that this is ultimately about. As Justice Scalia wrote in his
concurrence in the 2014 Noel Canning case, in which all nine justices agreed that the president
had exceeded his recess appointment power:

[T]he limitation upon the President’s appointment power is there not for the benefit of the
Senate, but for the protection of the people.’



Ten years later, Justice Scalia’s admirers are among those speaking out against President-elect
Trump’s demand that the Senate allow him to make recess appointments. For instance, longtime
conservative judicial activist Ed Whelan has condemned Trump for “threatening to turn the
Constitution’s appointment process for Cabinet officers on its head.”"

Giving in to the president-elect’s demand for recess appointments under the current
circumstances would dramatically depart from how important positions have always been filled
at the start of an administration. The confirmation process gathers important information that
helps ensure that nominees who will be dangerous or ineffective for the American people are not
confirmed and given great power, and that those who are confirmed meet at least a minimum
standard of acceptability.

Senators are elected to do a job. Every senator should have the dignity and fortitude to demand
that the Senate exercise its constitutional responsibility to rigorously and impartially vet, and
then vote on whether to confirm, the nominees of the incoming president.

Sincerely,
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"NLRB v. Noel Canning, 573 U.S. 513, 614 (2014) (Justice Scalia concurring).



i «“Mike Johnson must block Trump’s scheme on recess appointments,” Ed Whelan, The Washington Post, Nov. 14,
2024, https://www.washingtonpost.com/opinions/2024/11/14/trump-gaetz-cabinet-appointment-johnson.
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